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3fl 3#TT zia srgar (r4ta) err utfRa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. STC/Ref/200/Apttus/KMM/AC/D-111/16-17 ft•ff<l'i: 30/03/2017
issued by Assistant Commissioner, Central Tax, Ahmedabad-South

3r4lanai a I Vi Tr Name & Address of the Appellant/ Respondent
M/s Apttus Software Pvt Ltd.

Ahmedabad

al{ aaf g 3r4ta an2r arits 3rra al & a az 3mn u zunRenf f aa Rent 3/far) at
3T1fR;r z gatrur 3ma wgd a vaa ?&t

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

and vlr yterur 3maaa
Revision application to Government of India :

(1) ta ra zyc 31~)fzm, 1994 #t mzr ara ta aa rg mi a a a qla at al sq-rt a qr ug
sir+fa untrv 3ma<a 3rent afra, ad wast, @la +iaa, a Rm, tent if5r, Rla )q ra, ira mi, a{ fc)
: 110001 cITT cJft "1T'fr~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, "'eevan Deep Building, Parliament Street. New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mr $l zrf a m i ura fl zrR c1>TmR fa¢ wvsrm u 3ralazu f@ft 'j.JITJ.l f1IH ii 1.~,~
rueru m ua g mf ii , zut fa# suer z avera? ae fatara a fat rwemir ii & ms 4) 4f)cul #
GRR ~ "ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any coun:ry
or territory outside India.

(TT) zuR z4ca hr qua fag Rat ma are (ur zn qr ii fr4fa fc!mr Tf<lT l'j@ "ITT I
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(m) 'lTffi! q5 c!TITT flg aT g?fuffa ml u zut mT faffsqzir zyc ea ma R 34«
~q5~ c!5 -i,rrrc;1 ii urr 'lTffi! c!5 c!TITT fa#l rg, a mg ii Raffa ? I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

() zuf? zycn at mar fag fat rd ar (aura z er a) fafa Rau Tu Hr= &l

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIW1 iRCITG'1 l star«a zc #ya fr; uit sqh fee mu # { ? sit ha om? ui s« arr \;ti
fa guff@a amzga, srfl gm Ra at a q zu qrf@aa sf@rm (i.2) 1998 II 109 TI

~ fcITT! TfC/ ff I

(d) Credit of any duty allowed. to be utilized towards payment of excise duty on final
p_roducts under the. provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a€tu snra zycen (3rat) Puma4l, 2oo1 Ru o 3iafa faff{ wua in gv-o i at ufii i.
)fr n2 # fa am2 )Ra featsft ma a ft qa-arr vi 3r@ sm2 al a)-at ufii # rer
6fr 3Ida far mat alfe1 satr uralz pl qrff a aifa nr 35-~ · ii frlmfur 'CJJ"t c!5 1.JTITlFi
rd a1 elm--s arm 6 4 Rt e aReg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall l:?e accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf@qua 3mr)a rer ugi iaa a a Gr u} zr vu an zl it wqi 20o/- cf,m 1..fR!R ,B'! uITT!
3ITT' gj ica va g arg \TlTRT ID ffi 1000/- a1 #)a qnar #l ug I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One lac.

#tar zyc, a3ta surd yen vi ara 374la)a Irzaf@taut # ,f 34tea:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4la Gara zrn 4f@rm, 1944 al arr 3s-4l/3s-z aim­

Under Section 35B/ 35E of CEA, 1944 an apoeal lies to :-

(en) 0®f&IR.s 1a ~ 2 (1) en ii €@TT! 3~ cf> 3@1qf ctr 3Tlfrc;T, 3rcfrc;rr a ma j v#m zrca, #a€a
Unga zrca v ara 3r@l#tu Ira1f@raw1 (Rrgeg) al ufa 2ftu fl~Gast, srarz i 3i--2o, 4
~ $IR-qc:c1 cnn:r~. T-ftffOTT "flT{ 3Jt; l-Ji:;l~lli:;-38C016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Megha1i Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) :1bove.
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(4)

The appeal to the Appellate Tribunal shall :Je filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of C.entral Excise(Appeal) 0Rules 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zufe g.an2gr i a{ pa smzii ar mt &ha ? i rt pa sitar a f 1:!m·l cf>! 1.fRll'i -3q,j"ctcl
(flT "fl fcnm \JJFIT 'tfff%°C! ~-f cllaf ~- Ncf ~ 'lfl fc'1 fc;i<SiT i:rcfl cfiTll "ft aa # fry zrn1Reff 3r9)<rt
nznf@raw1 an) ga 3fl u #€ta war at va 2nraaa fhu vllfil -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

"l!llll&lll ~ -3m:f00 1970 z7en vigitf@era #1 argqft--1 # siafa ReifRa fg 3T:),"fITx \iCRI 31Tifc;,i 'lff
q 3ma zqenfeff fofra If@rarmg r)a #l ya uf T "fi.6.50 ctxf <ITT~""ll t~
~"ff1TT -gprr~I

8-(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
zt ah if@era mmai at firuta q@' frrlli:rr ct\ ()ITT -i.fl &rR -2,11cpfqcr fclTTh uat ? i yen,
d4hawar gca vi arm an4h#la +nznf@raw (ar,ff4f@) fr, 1gs2 fa &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tri::>unal (Procedure) Rules, 1982.

(6) 4t zyra, ala snr«a gyca vi hara ar4tu =zaf@raw (Rre), a uR 3r4hat a mr i
~r 'JJTJT (Demand) i:.,rci is (l'cnally) cITT 10% l]~- 31-m ~ 3Tfo:lc!l<T [5 I ~rMifcl:;, Jrit l<Fi'PT ,-r,:1 dJfl 10

cfi{]~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

4hr3Tl 2leas 3ll)ar ask 3iruiar, srff@ar z)an "aden cFiJ 'JJTJT"(Du L\' Dcmnndcd) -. ~ .
(i) (section) is 1 arafuffa if?r;
(ii) &<lT 'Jff~c'I :t=Jo'!Clc. ~f~ cf;'r 7{1W;

(iii) cr d l z 3fez f r r ni r a s far 6 a s azr 2zf@.

0 For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to :Je pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before GESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

/4---
__, t;·' a;:2_'°•_·_'.;CJ:~~~~

! • ' • 3$es e
i f:i O ~;, .-,Y t.n ,9.

g ", £' •' ~' ~-- - !§\ \:~ .• ,.,.0' ,,.,._...., ~ ..,, J: f..J-.>9r v ·°
~' ...
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat c-edit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.zsz 32r ah uf arfh qf)au # gr si rcas 3rrar ayes5 TT c,Vs fclc11Ra lTT t'IT m-r fch-c.r •ri:i· ~~ <fi"

10% mrar.=r tr{ 3fR" ~ cl,qcif c\US fct cl tfeict lTT c1Gf ~ ~ 10°./4, mrar., tr{ cin° ~ -wr,Jt ~ I
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ORDER-IN-APPEAL

F.NO.V2(ST)42/A-ll/2017-18

M/s. Apttus Software Private Limited, Commerce House-5-6th Floor
Corporate Road Vodafone Office Makaraba, Ahmedabad (hereinafter referred to
as 'appellants') This order arises out of appeals filed by the appellants against
OIO No. STC/REF/200/Apttus/KMM/AC/DIV.III/16-17 dated 30.03.2017 (in
short 'impugned orders') passed by the Assistant Commissioner of Service Tax

Div-III, Ahmedabad (in short 'adjudicating authority')

2. Briefly stated that in all the appellants were providing services to their

overseas head office under the category of 'Information Technology Software
service'. The adjudicating authority rejected the refund claims filed by the said
appellants under Notification. No.27/2012-CE(NT) dated 18.06.2012 read with
Rule 5 of the Cenvat Credit Rules, 2004 on the ground that the services
rendered by them to their overseas client does not qualify as 'export of service'

under Clause(f) of Rule 6A of the Service Tax Rules, 1994.

3. Being aggrieved by the impugned orders, the appellant filed the present
appeals on the following grounds; refund was rejected without issuance of Show

Cause Notice, that the Id. Assistant Commissioner has erred on facts and in law
by considering claimant/appellant as merely establishment of the M/s. Apttus
Inc.USA. The appellant placed reliance In case of Tandus Flooring India
Private Limited, in (Ruling No.AAR/ST/03/2013, Application No.
AAR/44/ST12/12-13 decided on August 26, 2013) Also the adjudicating

authority has not followed the Board Circular No.1053/2/2017-CX .

4. Personal hearing in the matter was held on 14.11.2017. Bhagyashree

Bhatt and Dhwani Patwari, both Chartered Accountants, appeared on behalf of
the appellants and reiterated the ground of appeal. They submitted citation in
case of Tandus Flooring India Private Limited, in (Ruling

No.AAR/ST/03/2013, Application No. AAR/44/ST12/12-13 decided on August

26, 2013)

5. I have carefully gone through the facts of the case on records, grounds of
the Appeal Memorandum, and the Written Submission filed by the said appellant
and oral submission made at the time of personal hearing. I take up the appeal

for the final decision.

Question to be decided is
1. Rejection of Refund without issuance of Show Cause Notice,
2. Whether as per clause (f) of Rule 6A, Claimant is a merely establishments

of M/s. Apttus Inc. USA.

0

5.1 As regards Rejection of Refund without issuance of Show Cause Notice it is ....-··
evident that the authority bellow has not followed principle of natural justice,n,""?"a,,

/o s a., o
this count alone the matter needs to be remanded back. [$, , $ %%

+SE > o9%.
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o 07. The appeal filed by the appellant stand disposed off in above terms.

5.2 Here once it is established by te adjudicating authority that the
said claimant is a merely establishment of the·M/s. Apttus Inc. USA., and
decided that it cannot be qualified as export of services. Once service are

held to be not the export services then adjudicating authority had to

examine the taxability of services provided by the appellant as they have
not paid the service tax on so called export services and also to examine

the availability of Cenvat credit to the appellant.

5.3 Reliance placed by the appellant, In case of Tandus Flooring
India Private Limited, in (Advance Ruling No.AAR/ST/03/2013,

Application No. AAR/44/ST12/12-13 decided on August 26, 2013), had not been
examined by the adjudicating authority thus it is felt necessary to remand the

case to examine the above referred citation. As the matter is being remanded

the merit has not been discussed.

6. I hereby remand the impugned order back to adjudicating authority to

decide a fresh in view of discussion at para-5 above.

07. 3r41a arr z RR a{ 3r@a ar frl 3qlaa aha faszur Gar el

aw
(3mr gin)

atzr a 3zrara (3r4lea)

stea: 3f1/2a

BY R.P.A.D.

M/s. Apttus Software Private Limited,
A wing, 6" Floor, Commerce House-,
Next to Vodafone Office, Prahaladnagar Corporate Road
Ahmedabad-380 051
Copyto:­
(1) The Chief Commissioner, Central Tax,GST, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, GST Ahmedabad (South)

(3) The Assistant Commissioner, Central Tax Division VIII,
Ahmedabad(South)

(4) The Asstt. Commissioner (System), Central Tax HQ,
Ahmedabad(South)

Ls cuara file
(6) P.A. file.

<2
(K.H.SInghal)
SUPERINTENDENT (APPEAL),
CENTRALTAX, AHMEDABAD.
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